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ACTION. 


1. The corporation of the City of Rome, in grading 
_ astreet, dug so near the lot of the plaintiff, that 
the earth which supported it crumbled away and the 
fence fell. Held, That no action could be main- 
tained against the Mayor and Council for this 
injury.—Mayor and Council of Rome vs. Omberg, 


» 2. M. agreed with 8. & P. to sell them a pair of mill 
stones, mill irons, and gearing, and to put up the 
machinery for $211, payuble in installments at a 
future day. He delivered the mill stones and irons, 
but failed to do anything else, under the agreement. 
S. & P. retained the mill stonesand irons. Before 
the future day, M. sued them on an account, for the 
mill stones, irons and gearing. Held, That the 
action lay, so far as the mill stones and irons were 
concerned.—Sentell et al. vs. Mitchell 


4 8. If stock be destroyed on uninclosed river bottom 
lands, the trespasser is liable to the owner of the 
cattle or hogs for the injury; and it is immaterial 
whether the injury be inflicted by the master, or 
his slaves.—Cantrell vs. Adderholt 


] 4, A defendant who has paid an execution on which 
he is not liable, may recover back the money—he 
having paid it under the belief that he was liable. 


Logan vs. Sumter 
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5. R. agress to sell to L. a place known as the Brick 
Yard place, and to receive pay in work. L. does 
the work, and R. agrees to make a title, but after- | 
wards uses the property and conveys it for his own 1 
purposes. IL. has a right to sue R. and recover for 
the work.—Leach vs. Rogers..........cecscccscssoseees 247 


6. A representation, that a person may be safely 
credited, if it does not indicate, with reasonable 
certainty, the amount for which it will be safe to 
credit him, is too uncertain to give a right of action. 


Hopkins, Allen & Co. vs. Cooper & Gilliland...... 392 


7. A public nuisance is the subject of indictment, and 
not of action.—So. Ca. Rail Road Co. vs. Moore & 
PUG iia isishtictcepcisissittglonrntieade vsumbanavssnexeniai 398 


8. A party may have an action for any injury received 
by a public nuisance.—So. Ca. Rail Road Co. vs. 
PRONG EI sachs nscx vere catanesietsotasssresesmnaenal 398 


ADMINISTRATORS AND EXECUTORS. 


1. If H. dies in Arkansas and there is a creditor of 
the deceased in Georgia, and assets belonging to 
the estate here, and the estate of H. be insolvent, 
the creditor in this State is entitled to receive his 
pro rata share of the entire fund in both States; 
and neither justice nor the courtesy of States re- 
quires that the surplus be transmitted by the aricil- 
lary administrator here to the principal administra- 
tor in Arkansas.—Mitchell vs. Cox.......cccseeseeeeees 32 


to 


. Notwithstanding temporary administrators, or such 
as have no authority to sell cotton, and appropriate 
the proceeds to the acceptanees of their intestate 
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on drafts drawn by the owner ot the cotton; still, 
if they notify the owner that they shall -do so, and 
he acquiesce in the arrangement, he will be bound 
by it; and if sued for the cotton, they could plead 
and prove that the proceeds had been properly 
applied.—Cloud & Shackelford vs. Hartridge et al. 272 


3. An administrator is not subject to garnishment 
within twelve months after his appointment. 
Billman we: Millon. .: 5.00... .cc0sccéececcsvcbesseseewenee 366 


4, An administrator’s letters are not abated by his 
removal out of the State.-—Brown, administrator, 
wa: Strivkland..i..i.. cscs ining 387 


5, Co-executors have all a joint and entire authority 
over the assets, and the acts of any one of them 


are deemed the acts of all.—Wilkerson vs. Woot- 
DAM . sc vdecdccnddedeepcnseeclgedcwtes destdneustinienn 568 


AGREEMENT. 


1. A guardian hada bastard child by his ward, and 
she agreed with him to settle a part of her property 
on the child. Held, That the agreement was not 
one which was void per se.—Flanegan vs. Garrison 


Be We iia civncacdidcasetensecaceckiexneeacneen 159 


2. An agreement made by a defendant in an action of 
trover with other persons, that they shall have the 
possession and profits of the labor of the negroes 
sued for, provided they will become his surety for 
the forthcoming of the property to answer the 
judgment, does not protect them against an account, 
at the instance of a security on the appeal who has 
paid a part of the judgment, for the value of the 
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hire or profits to the extent that the surety has 


AMENDMENTS. 


. When a motion for a non-suit is made in the ecir- 


cuit court and refused, and the decision is excepted 
to and reversed in the Supreme Court, it is compe- 
tent for .the plaintiff to amend his Writ, so as to 
make it correspond with his proof, at the time 
when application is made, upon the return of the 
remittitur to enter the judgment of the court upon 
the minutes of the circuit court.—Sullivan, Cabot 
& Oo. ve: Rome Rail Road Co........0.0.000i..csccssiecags 


APPEALS. 


. When an appeal is dismissed on account of a de- 


fect in the affidavit upon which it is entered, it is 
the privilege of the plaintiff to move to re-instate 
the case by amending the affidavit at any time 
within the term, it not appearing that any injury 
resulted by reason of granting such permission. 
Ti gddontbatk: 00. ERMA «i. cisiesiiesinnicevesseieageioastion 


ATTACHMENT. 


. The plaintiff in attachment ought to sign his afli- 


davit, and if he does not, the defect is not amend- 
able.—Cohen V8. Mancd...iccccccsccscesevssevecvessosss 


. By the Act of 1857, “authorizing attachments to 


issue in cases sounding in damages,” attachment 
lies on the demand for a breach of promise of mar- 
riage.—Morton vs. Pearman...... ..seccseeseceees swith 





159 


29 
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3. An agent or attorney-at-law seeking to take out 
an attachment must swear positively to the ground of 
attachment. As to the amount of indebtedness, 
he may depose to the best of his knowledge and 
belief.—Cole vs. Reilly et al.............ccesscssesceees 


ARBITRATION AND AWARD. 


1. The parties to an arbitration are entitled to rea- 
sonable notice of the sittings of the umpire.— Wal- 
Rae: ve. Wallet cisicscii decisis 


2, And if one of the parties does not receive such 
notice, and the umpire and arbitrators hear the 
other party, and the umpirage is in favor of the 
latter, and he insist upon the umpirage, the want 
of such notice will be a fraud in him, at least, if 
not in the arbitrators and umpire, on the former 
party.—Jb. 


8. When an award is good in part and bad in part, 
if the bad part is separable from the good, and is 
not a condition of the good and is favorable to the 
party insisting upon the validity of the good part, 
the good part will be upheld, unless there is in the 
way some clause in the submission.—J6. 


4. If in such a case the award be on a condition, yet 
if the condition be confined to the bad part, the 
effect of the condition will be confined to that part. 
Ib. 


5. If in such a case the award be incomple, yet if the 
incompleteness be as to matters belonging to the 
void part, the effect of the incompleteness will be 
confined to that part.—J06. 
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6. An award made under arule of court, according - 8. 
to the act of 1799, takes the place of the verdict, 
and the judgment on it the place of the judgment 
on the verdict. Consequently the judgment is 
admissible in evidence, as to persons not parties to , ?. 
it, in the same way in which it would have been so 
admissible had it been a judgment on a verdict. 
WENGE Fe One. iiig kacieeat 299. 0 


7. There is a case pending in court between A and 
C. By a rule of the court it is referred to arbitra- 
tors, with the stipulation that no appeal shall lie 
therefrom to any court, ‘ except for fraud, accident, 
or mistake ;” with the further provision, that the 
‘arbitrators be guided by the rules laid down for 
the regulation of arbitrations in the act of March 
dth, 1856.” Subsequently, the parties enter into 
an agreement out of court, submitting other mat- 
ters, as well as those embraced in the suit, to arbi- 
trators. The submission recites the rule of court 
and then declares that the arbitrators “shall be sub- 
ject to the terms and provisions of the act of 1856 
and the rule of reference which had been taken by 
the court in the case stated. Held, That either 9 
party was at liberty to except to the award “ for 
fraud, accident, or mistake,” according to the rule 
of reference, and that the parties were not restrict- 
ed to the right of objecting to the award merely on 
the ground of “fraud and corruption” in the arbi- 
trators, according tothe 15th and 16th sections of 
the act of 1856, and that the reference to that act in 
“the rule and the submission was only to make it a 
guide to the arbitrators in the mode of conducting 
the proceeding.—South Carolina Rail Road Co. vs. 1. 
BE OORG PR ii os 5s 5h ei eascecacdnedsateecdtekceesesenen 398 
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g, An arbitrator cannot impeach his award eight days 
after it has been signed by him and soon after it 
has been published to the parties.—J0, 


9, If an arbitrator act maifestly against law, and the 

* error appear on the face of the award, the court 
will set aside the award.—Jb. 

10. A submission to arbitrators, provided amongst 
other things that out of the amount found for the 
plaintiffs, their counsel’s fees should be deducted, 
and by the award made payable by the defendants, 
directly to the attorneys. An award was made 
making said provision. Held, That the counsel of 
plaintiffs were not necessary parties to the motion 
to set aside the award ; nor to the writ of error sued 
out to reverse the judgment of the court made upon 
the award.—b. 


ATTORNEY AT LAW. 


1. Not feed in the case, may be employed to execute a 
commission to take depositions.—Clopton v. Nor- 
T<canonsinn, Seatoss<iiauentan: #ninndiedadane eaaedaiianee 


2, An attorney is not liable to an action at law who 
acts bona fide in the discharge of the ordinary duty 
of an attorney, and especially in directing a levy 
on property which the plaintiff admits in a, consent 
decree subsequently made by a court in chancery, 
was subject to the payment of this identical debt. 
BUN V.. PRMD. «00005. sccresecnesdaner cseedennsnenenpen 


BAIL. 


1. When in describing the case in which bail is taken 
everything is recited in the bond but the name of 
the county where the action is pending; and the 


188 


29T 
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bond purports to be executed in that county, a 
prima facie case of identity is made out to carry the 
case to the jury.—Deboard v. Brooks, et. al.......... 362 


2. Where a judgment was rendered on the 28th Oc- 
tober, 1857, and the capias was issued thereon on « 
the 2d day of November thereafter; and the clerk 
testified that he commenced immediately after 
court to make out his execution docket, and issued 
this process in its order, Held, That there was no 
such negligence on the part of the plaintiff or the 
clerk as would discharge the bail.—J0. 


BANKS AND BANKING. 


1. There is no law in this State, authorizing the infe- 
rior courts of the respective counties, to levy an 
extra tax for county purposes, upon the capital 
stock of a bank, located within their limits. —Cher- 
okee Ins. and Bank. Co. v. The Justices, &e......... 121 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A, as principal, and B as security, make a note to 
C. B takes up the note and endorses it in the se- 
cond instance to D- A issued to insolvency by D, 
making no defence. An action will lie against B 
at the instance of D, to recover upon the endorse- 
ment.—Monceas v. Stacks & Ledbetter................ 35 


2. Where the consideration of a note was expressed 
to be “‘value received,” verbal evidence that an 
‘agreement was the consideration, was not evidence 
to contradict the note.—Knight v. Knight............ 165 


3. It is admissible for indorsers of a promissory note 
to prove that they were entitled to notice of de- 
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mand of payment and refusal to pay by giving evi- 
dence that the note on which the endorsement was 
made, was given for negotiation, or intended to be 
negotiated at a bank, or that it was deposited in a 
bank for collection.—Cothran v. Cunningham...... 177 


4, The acceptor, drawér and endorsers of a bill of ex- 
change, payable at a bank, are not subject to be 
sued in the same action.—Cox et. al. v. Mee. Sav. 


Burke v. Same. 


5. Demand of the drawer, and notice of his failure to 
pay, given to the acceptor, are not necessary to 
charge the acceptor, even, although he may be an 
acceptor for the accommodation of the drawer.—Jb. 


CA. SA. 
See, INsoLvENT DEBTORS. 
CERTIORARI. 


1. A trial in the justice conrt took place on the 27th 
day of November, 1857, and the party cast filed his 
petition for certiorari, on the 28th of May. Held, 
that the certiorari was not applied for within six 
months “from and after the trial,” as required by 
the law.—Jones v. Smith...........ccceereees wevibaatees 41 


2. A second certiorari may be sued out in the same 
case, provided the first was not dimissed upon the 
merits.—Harlow v. Roper, Scurry & Co...... EAS. 219 
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8. It is not indispensably necessary that the clerk 
should endorse “filed,” on the petition for certio- 
rari.——Lb. 


4, Wherea previous certiorari has issued and been 
answered by the magistrates and subsequently dis- 
missed, the answer of the justices to the first certi- 

.orari may be adopted and sent up by them as their 
response to the second.—Jb. 


CHARGE OF THE COURT. 


If a charge be inapplicable to the facts, it is no 
ground of error which will justify a new trial, even 
if the court mistake the law, especially where 
the charge is in favor of the plaintiff in error. 
0: SB sacciiasitiiomcmoune aaa 507 


CLAIMS. 


1. In aclaim case the sayingsof the defendant in f. 
fa., ifagainst his interest, and made before the 
commencement of the suit against him, are admis- 
sible as evidence for the claimant.—Cloud & Shack- 
CR TIRE os. octet cb AG eee 170 


COMMON CARRIERS. 


1. Common carriers, cannot by any special contract, 
exempt themselves from liability from losses aris- 
ing from negligence.—Berry et. al. v. Cooper and 
I ibis san ss.caniccpendees¥ecers 


2. When there is a special exemption as to loss by 
fire, the onus of showing, not only that the cause 
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of the loss was within the terms of the exception, 
but also that there was no negligence, lies on thd 
carrier.— Jb. 


See PRINCIPAL AND AGENT. 
See, also, Usage. 


CONE, HON. F. IL, OBITUARY. 


ee pe .. 622 


CONSTITUTIONAL LAW. 


1. The legislature has constitutional power to pass 
an act vesting property before office found, of an 
illegitimate person who died intestate, leaving no 
widow, or child, or mother, or illegitimate brother 


7 or sister, in half brothers and sisters born in lawful 
wedlock, of the same mother.—Gresham v. Rick- 
IOP nna os cxveny sachusearsaaencews eeetname ecuteunecens 227 


2. There is no eonstitutional impediment to prevent 
the legislature from changing remedies, provided 
they are not se impaired as to render them nuga- 
tory. Beyond that restriction, parties have no 

0 vested rights in remedies.—Lockett v. Usry.......... 345 


3. The Act of 1858, “to make uniform the decisions 
of the Supreme Court of this State, to regulate the 
reversals of the same, and for other purposes, is, if 


constitutional, only prospective in its operation. 
Bond: et. a). v.: Mnginetis.. pce rsntstinetrsontatssncetustons 597 


CONTINUANCE. 


In a showing for a continuance by a defendant, he 
swore that he expected to prove by an absent wit- 
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ness that he had turned over notes to the plaintiff's 
agent, which that agent ‘was to apply to the note 
sued on.” Held, That this meant, that the notes 
were received in payment of the note sued on; and, 
therefore, that the showing was suflicient.—John- 
SN NE an ccsnngnaisminnesicnkssneebenisanebiin oda 183 


CONTRACTS, CONSTRUCTION OF. 


1. Where A and B have been working for C, under 
the employment of D, and distrusting the ability 
of D to pay them, refuse to go on; and to induce 
them to do so, C agrees to pay them himself, or 
see them paid; this promise may include what is 
due for past as well as future services.—Smith v. 
I oitiicanssicivnsirreadaseivingnne tn vitaiiacckenndbiall 43 


2. A sells to B the privilege of making and vending 
a patented washing machine, in three counties, for 
which he takes three notes of $100 each, with the 
agreement that if these machines had been previ- 
ously sold in these counties, that the vender should 
give up the notes. Held, that upon satisfactory 
proof, that as these machines had been manufac- 
tured and sold in one of the three counties, the 
notes were void.—Osborn v. Herron... ...........006 313 


CONTRACTS, WITH INFANTS. 


In order to bind a contract made with a minor, it is 
not necessary that their parent be present. It is 
enough if the father or mother subsequently ratify ‘| 
the agreement.—Smith v. George....... vaserind ada 43 
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1, An indictment for being the father of a bastard 
child contained no allegation that the woman was 
a single woman. Held, That the indictment was, 
nevertheless good.—Smith v. The State............... 19 


2, And further, that evidence that she was a single 
woman was admissible under the indictment.—Jb. 


8. To entitle a defendant, indicted for an oftence of 
a grade, for which, under the statute, he has the 
right to demand {a trial, to an order of discharge 
and acquittal, he must show by the minutes of the 
court, that he has made such demand, according to 
the Act.—Couch v. The State .............606 sesceeees ~ 64 


4, Itis no excuse for an assault, that the party 
assailed says, that if assailed, it will be at the risk 
of the assailant.—Coleman v. The State............ «. 78 


5, A juror’s oath cannot be received to impeach his 
verdict.—Jb. 


6, A new trial will not be granted in a criminal cause, 
on the ground that the verdict of the jury is con- 
trary to law, the charge of the court, evidence and 
without evidence, if the court below has charged 
the jury fully and correctly on the law, and the evi- 
dence has been fully submitted to the jury, and 
there was some evidence to support the verdict, 
and the presiding judge has refused to grant a new 
trial.— Carnes v. The BState....:...cccsccsscrssercecsvaces 192 


1. The testimony on the trial of another defendant 
in the same indictment, cannot be read to the wit- 
ness, on the trial of another defendant, to refresh 


41 
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his memory or for other purpose.-—Brown v. The 
GE: ita ccnnineiE bakattaehpovda tell 192 


8. Witness called by one party and sworn but not 
examined, cannot be cross-examined by the other 
party, but that party may call and examine him 
as his own witness, and ask him leading questions, 
unless he shows a bias against the party who first 
called him, or was sworn by mistake. 6. 


9. The refusal of the court to allow a witness to de- 
pose whether he heard the sheriff called on to arrest 
the defendants, for that they had killed the deceas- 
ed, is not error. Tb. 


10. Presence and participation in the act of killing a 
human being, is not evidence of consent and con- 
currence in the perpetration ot the act, by a de- 
fendant charged as aiding and abetting in the kill- 
ing, unless he had a felonious design or participated 
in the felonious design of the person killing. 0. 


11. If the person charged with murder in the first 
degree, commit the assault on the deceased with a 
deadly weapon, but his intention to assault him 
with a deadly weapon was unknown to the person 
charged in the same indictment as principal in the 
second degree and he intended to participate in an 
assault and battery only, and in no design to kill, 
he is guilty of manslaughter only. 0. 


12. If a person charged in an indictment as principal 
in the second degree is connected with the act of 
killing, but is not connected with the intention to 
kill, and does not know that the person killing 1n- 
tended to use a deadly weapon in making the as- 








192 
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sault, he is guilty of manslaughter; but if the court 
charged the jury that his being connected with the 
act of killing made him guilty of murder, a new 
trial ought to be granted if the jury convicted him 
of manslaughter only. 0. 


13. Ifa charge of the court be more favorable to a 
defendant than the evidence would warrant, it is 
no ground for granting a new trial. Ib. 

If there be nothing in the evidence to call for a charge 
of the court on the law of involuntary manslaugh- 
ter, it is not error in the court to fail to give it. Jb. 


14. If the court fail or omit to charge the jury in re- 
gard to any particular point, claimed by counsel to 
be involved in the cause, and the counsel make no 
request in writing of the court to charge the jury 
on said points, they must be held to have been sat- 
isfied with the charge as given. b. 


15. Errors complained of must be plainly and dis- 
tinctly set forth in the bill of exceptions. 0. 


16. Principal charged with murder in the second de- 
gree may be put on his trial for murder, after a 
defendant charged as principal in the first degree, 
has been convicted of voluntary manslaughter. 

A juror cannot be allowed to impeach his own ver- 
dict. 0. 


17. New trial will not be granted merely to examine 
a witness who had given evidence in the cause on 
a point on which he could give negative evidence 
only. Ib. 


18. New trial will not be granted when the weight of 
evidence supports the verdict. 0d. 
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19. Nothwithstanding the court has pronounced its 
judgment in a criminal case, it is in the power of 
the court to change it before the same has been 
entered upon the minutes, especially when the 
court has been requested by the defendant to re- 
consider its sentence, with a view to its modifica- 
tioniin—nSae wes Tae Deka vcvicdescdccessassansdncacecens 235 


20. To complete the offence of uttering a forged pa- 
per, it must be published as true, when the party 
knows it to be fraudulent; and with intent to in- 
jure somebody. And if the jury fail to find this, 
their verdict is a nullity, upon which no judgment 
can be awarded but one of acquittal.—Couch vs. 
EE RIEL Le ROT ROPER Bees a ME 367 


21. The case of a witness introduced to impeach 
another witness, forms no exception to the general 
rule against the asking of leading questions.—Allen 
Ee DR tritici ammedonaanal 395 


22. A request by defendant to charge that he was 
justified in shooting after prosecutor had attempted 
to shoot him, is objectionable, because it assumes 
the fact that prosecutor had attempted to shoot 
him; and also because that fact alone, without its 
appearing for instance whether or not the prose- 
cutor was continuing the combat, does not consti- 
tute a justification.—Jb. 


23. Under an indictment for shooting at another, it 
is a very material matter whether or not the gun is 
loaded, and how loaded.—J0. 


24. It is an abuse of the discretion given by the act, 
of 1811, to award costs against the accused in a 
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case where there is no evidence against him.—Giles 
ee. TRO COMB inc sdidesafetsa sickesganeeverssepunnepent 


25. The Act of 1811, giving Justices of the Peace, in 
cases whén a person is discharged by them for want 
of sufficient cause of commitment, a discretion to 
award costs against the prosecutor or against the 
accused, is not applicable to the case of slaves.—Jb. 


26. It is not error in the court to allow a prisoner in 
a capital case, to be tried by a jury taken from the 
grand jury list, by the consent of both counsel for 
the State and the accused.—Sarah (a slave) vs. The 


27. As the prisoner may waive even atrial itself, and 
be capitally punished upon his own confession of 
guilt, he may waive every minor right or privilege. 
The greater includes the less, or the whole the 
parts.—J6. 


28. The confession of a slave freely and voluntarily 
made at the time, is not rendered objectionable be- 
cause punishment has been inflicted at some previ- 
ous period, to compe! her to confess.—J0. 


29. On a motion for a new trial on the ground of 
newly discovered testimony, the fact expected to 
be proved should, if possible, be verified, and it is 
necessary for the defendant to swear that the evi- 
dence was unknown at the time of trial.— Jb. 


30. Notwithstanding the presiding judge may betray 
some emotion on the trial of a criminal case, still, 
if no rule is violated, a new trial will not on that 
account be granted.—Jb. 


463 
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31. Where a slight mistake occurs in taking down 
the testimony which is read to the jury, a new trial 
will not be granted if the evidence was full and 
complete otherwise, as to the guilt of the accused.—Jb. 


32. The Court itself may take down the testimony 
in a criminal case instead of having it done by an 
amanuensis.—J6. 

33. The omission of the Court to ask the prisoner if 
he have anything to say why sentence should not 
be pronounced, is not such an irregularity as will 
entitle the accused to-a new trial.—J6. 


34. Where the law confides to the Court the discre- 
tion to inflict the death penalty or some milder 
punishment, it must be an extreme case to induce 
or even warrant this Court in interfering-with the 
sentence.—Jb. * 


30. The indictment charged the defendant as a prin- 
cipal. The evidence showed that another inflicted 
the mortal blow—the prisoner being present, aiding 
and abetting. Held, That the variance was imma- 
terial; both being principals in law, as well as in 
deed ; and the stroke of one being in law the stroke 
of the other.—Hill (a slave) vs. The State............ 
Stephens, dissenting. 


DAMAGES. 


1. As to the excessiveness of damages.—Umphreys 
Ml. GS | REI ss fe vinvessonncowecoecknvesenesens.-ocs 


bo 


. A decree for damages in a bill filed for indemnity 
by a vendor against his warrantor is premature, 
notwithstanding the eviction of the vendee, it not 











INDEX. 


647 





DAMAGES—conrTINvUED. 


appearing that the vendor has been actually dam- 
nified ; he is only entitled to be secured against fu- 
ture loss by his warrantor.—Hampton vs. Pool...... 


DEED OF GIFT OF A SLAVE. 


A gift of a slave, if in writing, signed and sealed by 
the donor, attested by one subscribing witness, and 
proved or acknowledged, and recorded within 
twelve calendar months from its execution, is good 
against a subsequent purchaser, although he may 
be a purchaser without actual notice of the gift.— 
Turner va. Thurmond. .......cccecsccrccosoascdovesersoess 


DOWER. 


1. Although a vendor of land merely gives a bond to 
make titles on payment of the purchase money, 
thus retaining in himself the legal title, yet his 
widow is not entitled to dower in the land.—Aaron 


G0 BIRR a ox cthincassccenereeiesnn vaneaeinianeenal 


bo 


. If the husband is seized of lands at any time dur- 
ing the coverture, and they have not been conveyed 
away by him, nor by a public officer, under judicial 
sale, the widow, at his death, is entitled to dower 
in said lands.—Hart vs. McCollum..........sseeeseeees 


EJECTMENT. 


1. The statute of limitations does not run against the 
true owner of land, in favor of the tenant in pos- 
session while he disclaims title in himself, and is 
seeking the true owner with the avowed purpose 
of purchasing of him; and it is immaterial whether 
this disclaimer and recognition of .title in another 


478 
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be made before or after the seven years’ bar has 
attached..—Long, vs. YOUNG........c00. oe cee seceoeess 


2. Cutting fire word and rail timber on land are not 
such acts of ownership as to constitute adverse pos- 
session.—Tb. 


EQUITY. 


1. There is equity in a bill by a security for the de- 
fendant in an action of trover, who has paid the 
judgment or a part of it, to have an account from 
persons to whom the property was delivered dur- 
ing the pendency of the suit, under a collusive 
agreement to defraud the surety.—Wood & Whit- 

Tes. TI os esicsis scinensesinidarvixecnsundconnten 


2, When the remedy required by a case is an injunc- 
tion, it cannot be true, that there is an adequate 
remedy at law.—Knight vs. Knight.................. 


8. The negro of a cesiui que trust is sold, and, with 
the proceeds of the sale, land is purchased, the title 
of which passes to the cestui que trust. Held, That 
the cestui que trust cannot retain the land and re- 
cover back the negro.—Fears vs. Lynch............ 


4, Equity will not drive a party to common law, 
when by doing so his rights would be delayed, if 
not jeopardized.—Ponder vs. Cox.............ce secon 


EQUITY PLEADING AND PRACTICE. 


1. Notwithstanding the original bill be sworn to, yet 
the amendment to it need not be, unless it be ne- 
cessary to continue the injunction.—Maddox vs. 
UE ie in skcvvenescnivasiincedndstbsdencdttshicasdactbeuten ee 


165 


249 


305 
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EQ. PLEADING AND PRACTICE.—continvz. 


g. A father and son agree that the son shall, convey 
to the father a certain lot of land, in consideration 
of which the father undertakes and promises to 
devise to the son two other lots, and. also property 
to compensate him for services rendered. A bill 
to enforce this agreement is not demurable for 
multifariousness.—J6. 


3. It is the right of the complainant to amend his bill 
in matter of form or substance at any stage of the 
cause that he may see fit; and if the effect of the 
amendment be to destroy the bill, the defendant 
must take advantage of it by demurrer, or a motion 
to dismiss.—Vanduzer vs. McMillan............ss000 


4, A complainant cannot waive an answer from the 
defendant; but to every bill, it is the privilege of 
the defendant to file an answer, and to use the 
same as testimony, or for the purpose of a cross- 
bill, or any other purpose sanctioned by the usages 
and customs of courts of equity.—Jb. 


5. An answer that admits enough of the bill to enti- 
tle the complainant to the decree he prays for, is 
sufficient, whether it answers all of the bill or not. 
Berry & Melian va. Wiiniter....05...sedeocsessssedivsssute 


EVIDENCE. 


1. A party being convicted of a misdemeanor, a mo- 
tion was made by him for a new trial, and in that 
motion, was incorporated a brief of the evidence as 
taken down by the court; which brief was agreed 
to by both parties and approved by the court. The 
motion was overruled and the same brief was in- 
eorporated in a bill of exceptions, (which bill was 


339 
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also agreed to by the parties and sanctioned by the 
court,) and sent up to the appellate court. That 
court granted a new trial, and on that trial, a copy 
of this brief—the copy retained by the lower court, 
under the law on that subject—was offered as sec- 
ondary evidence of what a witness had sworn to, 
on the first trial, a foundation having been laid for 
its introduction as secondary evidence. Held, 
That the copy was admissible-—Smith vs. The 
PINGS iitatctikn vciigis tes d5undinlbiiinsapevanasnducaiGbusseivaatie 19 


2. A witness may testify that he wrote a letter ad- 
dressed to a particular individual; but he will not 
be permitted to disclose the contents, unless the 
foundation is first laid to let in this secondary evi- 
dence.—Holcomb vs. The State...........csccseseseees 66 








3. Sayings are not admissible as a part of the res 
geste, if it appears that they were uttered at an in- 
definite time, after the happening of the thing to 
which they relate—Sims vs. Macon & Western 
Mathrond C0.....0esess000s chahapinnnesdasuiin siometiadiads 93 


4, If the defendant claims title under the complaiu- 
ant, he has the right to show that title was in the 
complainant, if he can.—Flanegan vs. Garrison & 


5. One of the two witnesses to a deed pertinent to 
the issue, was a party defendant in the case. He 
was oftered by the defendant as a witness to prove 
the deed, no excuse having been given for not call- 
ing the other subscribing witness. Held, That he 
was not competent.—Umphreys et al. vs. Hen- 
NINE soccna cavesesereansatvianssernds peaninanttasesvetiaeier sal 157 
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6. The consideration of a note was expressed to be, 
“value received.” Held, That verbal evidence, 
that an agreement was the consideration of the 
note, would not be evidence to contradict the note. 
Baight va: Matgitt......cbiciiecsinesscsdecine tealsbeda 165 


7. The jury are to determine on the credit they will 
give a witness, who has been impeached on one 
side for want of character, but who has been sup- 
ported on the other by counter proof. That*the 
jury believed him is no ground to set aside a ver- 
dict as being against evidence.— Western & Atlan- 
tio Railroad va; Carktows.....cscqssecccss snctionwsedapumess 180 


8. A mill-wright may give his opinion as the skillful- 
ness of work done on a mill, but not a miller.— 
ETRE CU. Di tc cardascanccssscceancamsaseeeiaesneee 237 


9, An expert may give an opinion upon the facts tes- 
tified to by other witnesses, but not upon their 
opinions. —Ib. 


10. It is the right of the defendant to introduce sur- 
rebutting testimony, although it be cumulative 
only.—Jb. 


11. In a suit against the assignee of an execution by 
a defendant, to recover back money paid upon it, 
the exemplification of a judgment and an execu- 
tion against another defendant for the same debt, 
by which it appears that the plaintiff, from whose 
representatives the assignee derived title, had been 
paid the debt, is admissible in evidence; and so is 
the exemplification of the judgment and the exe- 
cution against the defendant on which the money 
was paid.—Logan vs, Sumter. ....sccscecssceseeeeeeees 242 
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12. Admissions of a party charged with larceny, 
when evidence.— Walker vs. The State............... 254 


18. When cotton is weighed by warehouse men, and 
an account of the weights is rendered the storer, 
their books, and not his, are the best evidence as 
to the weights.—Cloud & Shackelford vs. Hartridge 
Ob Bc ervoiincreranuossseresegemerdeenwenios ce. ‘sisetoupacedsnes ign) 272 


14. A party cannot support the testimony of his own 
witness before he is attacked either for want of 
character or because he has made contradictory 
statements.—Hamilton vs. Conyers...........sss0e8 276 


15. A party’s answers to interrogatories are evidence 
against him as admissions, though the interrogato- 
ries may belong to a different case.— Whitaker vs. 
TN siccicnninens weasugiipetnpaala shen citicesiias canton coved 289 


16. A person who, by a release, has freed himself 
from all interest in the event of the suit, is com- 
petent as a witness.—Martin vs. Mitchell............ 382 


17. A witness offered to impeach another witness, 
forms an exception to the general rule against the 
asking of leading questions.—Allen vs. The State. 395 


18. The depositions of a witness cannot be impeached 
by proof of contradictory statements, which the 
witness had no opportunity to explain; neither 
can they be impeached by statements of the witness 
that they did not speak the truth.—Mulligan vs. 


19. If a part of a letter is admissible as evidence, 
another part, needed to explain that part, is ad- 
missible.-—Walker vs. Griggs......scccccsecsecsseeeeres 502 
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FRAUD. 


1, An unsuccessful attempt to commit a fraud by A. 
on B., does not justify B. in practicing a fraud 
upon A.—Maulligan vs. Bailey.........cccsssseseeeeesees 


9. If a charge be inapplicable to the facts, it is no 
ground of error which will justify a new trial, even 
if the court mistake the law; especially where the 
charge is in favor of the plaintiff in error. The 
offence of fraud consists in the deception which is 
practiced ; and this may be done just as effectually 
when speaking the truth literally, as by uttering a 
falsehood.—Jb. 


FRAUDS, STATUTE OF 


1. When a verbal contract, as to land, has been so 
largely acted on as to be almost fully performed 
on both sides, the effect is to take the case out of 
the statute of frauds.—Knight vs. Knight......... 


FRAUDULENT ASSIGNMENTS. 


A transfer, by an insolvent debtor, to one of his cred- 
itors, of his books of accounts, to collect the same, 
and out of the proceeds, to pay himself, and turn 
over the balance, if any, to the assignor, is void 
under the act of 1818. The cases of Norton vs. 
Cobb ¢ Crawford (20 Ga. Rep. 44,) and Watkins vs. 
Jenks ¢ Ogden (24 Ga. Rep. 431,) re-affirmed.— 


165 


Lamb & Mathis et al. vs. Radcliff.............cceseses 520 


GAMING. 


The acts of 174 (Cobb, 725,) and 1765 (Cobb, 727,) 
against gaming, constitutional and valid; and of 
foree in this State.—Neal vs. Todd & Killebreed... 


334 








654 INDEX. 
GARNISHMENT. 





1. An administrator is not subject to garnishment 
within twelve months after his appointment.— 
adeirnan te) DE inh es cakce as shes cesdsneviinsixciecs 366 


HUSBAND AND WIFE. 


A husband is called upon to testify on an issue of 
devisavit vel non, where his wife takes an interest 
under the will if established by law, upon which 
his marital rights would attach; he by deed con- 
veys the whole interest in trust for the sole and 
separate use of his wife and children; subsequently 
the wife relinquishes to her children. Held, That 
the wife had the right to execute the conveyance, 
and that the husband was thereby qualified to 
swear as a witness in the case. And further, that 
the wife being no party to the case, and her inter- 
est being determined, it did not violate the rule 
which forbids husbands and wives from testifying 
against each other.—Meredith and wife v. Hughes. 571 


ILLEGALITY. 


1. Anaffidavit of illegality, on the ground of pay- 
ment, was put into afi. fa. and overruled. A fter- 
wards a motion was made to have the ji. fa. enter- 
ed satisfied as paid. Held, That the judgment 
overruling the affidavit was a bar to this motion. 
TE Fs, eB io os va iranesarecosicchsoevedsanesesuestill 613 


2. Whether the sheriff should or should not receive 
an affidavit of illegality, is a question he must 
determine for himself; and if he determines it 
wrong, he will be liable to the injured party.—J0. 


8. Attached to a fi. fa. was a paper which purported 
to be a copy of a judgment overruling an affidavit 











366 


71 


13 





INDEX. 


655 





ILLEGALITY—conrinvep. 


of illegality, the copy being signed and certified 
by the clerk, but not sealed. Held, That the paper 
was sufficient notice to the sheriff, that one affida- 
vit of illegality had once been received and that 
he ought not to receive another, if, indeed, any 
notice was necessary.—Jb. 


INFANTS. 


1. An action for or against an infant should be pros- 
ecuted or defended in their own name, and they 
should in all cases appear by guardian.—Oliver v. 
ECE AGRG, ..scecogie.. ca43e0cip wcanscansiesenmtensebiaeeeln 


2. If an infant be liable on a contract for necessaries, 
he is suable at law, and there is no need of resort- 
ing to equity.—Jb. 


8. Whether an account for necessaries be contracted 
before or after the appointment of a guardian, can 
make no difference as to the forum where suit is to 
brought.—J6. 


See Wits, 5. Parent anp CuILp, 1-2. 


INFERIOR COURT. 


1. When the inferior court are required by statute to 
adjudge the expenses incurred by the escheator, in 
securing escheated property, they are not bound to 
direct an issue of fact to ascertain such expenses. 
Gresham v.. Rickenbaeher:..c5..c s.cccssceccssvecvscones 


- 2, Ifthe inferior court be required to determine such 


expenses, their judgment or award is final and con- 
clusive on the parties.— 10. 








656 INDEX. 
INFERIOR COURT—continvuep. 





8. If counsel have been employed by the escheator, a 
reasonable allowance should be made them by the 
court.—b. 


INJUNCTIONS. 


1. An unsound negro was sold by an administrator, 
but without warranty of soundness, and without 
deceit. The purchaser applied for an injunction 
to prevent the collection of his note given for the 
purchase money. Held, that he was not entitled 
to the injunction.—Johnson v. Andrews..... ....... 17 


2. When injunction, to prevent the erection of con- 
templated or anticipated nuisance, will not be 
granted.—Mygatt v. Goetchius, 20 Geo. Rep. 350, 
re-afirmed. . : 

CpempinaeW. TIN00 .5 s. .os daises ccnnsnvepstsinaidonsiveseees 30 





3. A party is not entitled to an injunction who shows 
that he has been negligent and careless in guard- 
ing his rights, and that if he has been subjected to 
loss it was because he had not attended to his inter- 
ests in proper time.—Dulin v. Caldwell & Co....... 117 


4. An injunction will always be dissolved when all 
the equity in the bill is fully denied by the answérs; 
and when the reasons for dissolving the injunction, 
so far as the rights and equities of the parties are 
concerned, are much stronger than for retaining it. 
Weoemver 7. Garnett, GiG...5i ccciee secvaceqeschsicsvon 503 





5. Where there is no equity in the bill, the injunc- 
tion it prays for ought to be refused.—Smith & 
Lpmmnth ws: Aan, Whe Min ctiana inncadisiindsiieds sididns 585 








17 


17 
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1. Judgment against a defendant and his security on 
ca sa. bond, after the defendant has been discharg- 
ed under the Honest debtor’s Act, to which pro- 
ceedings the plaintiffs were parties, the judgment 
taken without his consent, ought to be set aside. 
Johnson, Smith & Co. v. Thurmond & Terry........ 127 


2- A ca. sa. bond payable to the sheriff instead of the 
plaintiff, is good; and the court will compel the 
officer to assign the same.—Tucker v. Davidson.... 5385 


8, A ca. sa. bond is intended only to secure the ap- 
pearance of the debtor. If he surrenders himself 
at court, or is delivered up by the sureties, the 
bond is discharged.—ZJb. 


4, A ca. sa. bond, with a condition, “that thedebtor - 
appear and abide by and perform the judgment of 
the court in the premises,” is a valid bond.—Zb. 


INTEREST. 


1. The drawer of a lot of land conveyed it with war- 
ranty, and the purchaser took possession. The 
drawer failed to take out his grant, and the Jot was 
granted to another person, under the forfeiting act, 
and he evicted the purchaser from the drawer, and 
that purchaser sued the drawer on his warranty. 
Held, That he was not entitled to recover interest 
on the purchase money, for the period between his 
purchase and the issuing of the grant, as he had 
enjoyed the rents of the land during that period. 
Whitaker v. Oreiesccierssscocsesessvevnnsscseuadesnseniesis 289 

42 
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An attorney not feed in the case may be employed to | 
execute a commission to take the-deposition of 
Wiinesses ; and if the witness examined in reply to 
a question, *‘who are present at the execution of 
these interrogatories, and who of them is feed 
counsel or agent for plaintiff in taking them ?” says 
that “no one is present but the commissioners and 
myself,” the answer is full and sufficient for the 
objects contemplated by the party asking the ques- 
tion.—Clopton v. Norris......... gett eeeeeaeeneeeeeeenens 188 


JOINT TENANTS AND TENANTS IN COM- 
MON. 


One or more of several joint-tenants, or ‘tenants in 
common, may sue separately in trover.—Howard 
i Nik a RT 469 


LAMAR, JOHN, ESQ., OBITUARY. 
ree RE AOL Det Bt eT COOTER 620 


LANDLORD AND TENANT. 


1. The act of 1827, to amend the rent laws of this 
State, requires the tenant before he can arrest the 
proceeding thereon given to the landlord, to swear 
that his lease is not expired, and that he does not 
hold the premises either by lease or rent from the 
affiant who is seeking to dispossess him. Held, 

_ That where there is a blank in the affidavit where 
the name of the movant should appear, the omis- 
sion is fatal, and is not amendable.—Lockett v. 











20 
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LANLORD AND TENANT—continveEp. 


2. Notwithstanding the lease expired at the end of 
the year 1853, still, if the tenant seeks to arrest 
the process after the act of 1854 went into opera- 
tion, his affidavit must conform to that act; the 
movant having amended his proceeding so as to 
bring himself within its provisions. —J0. 


8. A verdict rendered in a cause, where there is no 
issue under the rent acts of 1827 and 1854, is a 
nullity, and may be treated as such.—J0. 


4, Although the judgment of the court purports to 
be founded upon a verdict, and the verdict is void, 
still the judgment can be executed, provided it be 
good without the verdict.—Jb. 


5. A tenant who holds over, may file his affidavit at 
any time before he is dispossessed, and arrest the 
proceeding.—Jb. 


LEGACIES, CHARGEABLE ON LAND. 


1, A pecuniary legacy to infant wards, payable when 
théy become twenty-one, was charged on lands. 
The devisees of the lands paid the legacies to the 
guardian, before the wards became twenty-one. 
Afterwards, the devisees sold the lands. Held, 
That the lands, in the hands of the purchaser 
remained charged with the legacies.—Cato v. Gen- 
ELV ..0-cccccscccccece seccccecorscsececccsccsccescseccscssceccceces 


LIMITATION OF ESTATES. 


1. A limitation of an estate by a testator to his wife, 
during her natural life or widowhood, is good. 
Doyal and wife vs. Smith, Ex’r...........-scccceceeees 


328 
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2. “TI give to my daughter, Lucinda Mildred Brown, 
the following property, to-wit: Jack, &c. ‘All the 
above property I give to my daughter Lucinda Mil- 
dred Brown, for her own separate support and for 
the support of her and her family ; and the proper- 
ty nor its increase to be made subject to the debts 
of no person she may marry, it nor its proceeds, 
but to go wholly to her support, her and her chil- 
dren and family. The above property I give to my 
daughter Lucinda M. Brown, for her own benefit 
and separate support, it and its increase, for her 
and her children and family, and at her death it 
an‘ its increase to go to her children and be equally 
divided between them, and the above property, it 
nor its insrease nor its proceeds, is not to be made 
subject to the debts of no person that she may 
marry ; and if she should die and leave children, 
and they should not be raised, and they should die, 
then and in that case, it is my will that all the 
above property that I have given my daughter be 
put together and the man she should marry have 
one-third of it and its increase, and the other two- 
thirds be equally divided between all my grand- 
children, &c.”” Held, That Lucinda Mildred Brown, 
(Mrs. Jossey,) took an estate for life only in the 
property bequeated to her by Reuben Brown, her 
father.—Jossey and wife vs. White et al............ 265 





3. A nuncupative will was in these words: “ He set- 
tles by will, James, Sukey, and Emily, on Mrs. 
Mary Ann Caraway, and the natural heirs of her 
body, after her death.” Held, That the negroes 
vested absolutely,in Mrs. Caraway.—Caraway vs. 
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1. Notwithstanding fraud and concealment is a good 
reply to the plea of the statute of limitations, still, 
where the demand is thirty years old, and the cred- 
itor has been grossly negligent in not ferreting out 
the fraud, equity will not lend its aid in such a 
case.—Edmonds’ Ex’rs vs. Goodwyn.........s.sseeees 39 


2. If, in asuit on a promisory note, the statute of 
limitations is pleaded, and a new promise is proven, 
the statutory bar, which applies to the original - 
demand, is that which applies to the new promise. 
Dawson & Dawson, Adm’rs vs. Godkins............ 311 


LOST PAPERS. 


Under the act of 1856, notice of a proceeding to estab- 
lish a lost or destroyed paper, must be served per- 
sonally on the party, if to be found within the State; 
and if not, published in some public gazette with- 
in the State for three months ; and if a party resid- 
ing out of the county be served by leaving a copy 
at his residence, the proceeding is void. If the 
proceeding be against the drawer of a draft, the 
acceptors should be made parties.—Bond vs. Whit- 
Geld, AGMA: on. cdccrcverscecvicseticseneeeomentnadas 587 


MALICIOUS MISCHIEF. 


To constitute the offence of malicious mischief under 
our Code, it is not necessary to prove actual ill-will 
or resentment towards the owner or possessor of 
the property. If the act be done, wantonly and 
recklessly, or under circumstances which bespeak 
a mind prompt and disposed to the commission of 
mischief, it is sufficient.—Mosely vs. The State... 190 
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A grant to establish and keep up a market, does not of . 
itself imply the power to exclude all persons from 
selling elsewhere marketable articles within market 


hours.—Bethune vs. Hughes............-sccssssseseeee 560 


MARRIAGE SETTLEMENTS. 


The expression, “bona fide creditor,” in the act of 
1847, for recording marriage settlements, means a 
creditor who gives credit on the faith of the prop- 
erty contained in the marriage settlement.—Cloud 


& Shackelford ve. Dapree....ccssccrescscoass. svecesrsess 170 


MISTAKE. 


If, on a note given in part of the consideration agreed 
to be paid for lands, the payee enter that the princi- 
pal of the note is reduced one thousand dollars in 
consequence of the correction of an error in the 
bond for titles, such entry does not bind the party 
making it ; it depends on whether the error was in 
the contract, and in the process used in arriving at 
the aggregate price of all the lands, to give effect 
to which the bond for titles was given.—Hamilton 
DE SR ccanedininshpcctssnbccnmeptnesaseemenssiiienitausbia 


MUNICIPAL CORPORATIONS, POWERS OF. 


1. Under a power conferred by the Legislature upon 
municipal corporations, to make all contracts in 
their corporate capacity, which they may deem 
necessary for the welfare of the city, and which do 
not conflict with the laws of the Federal and State 
governments, they have a right to make a contract 
for the construction of water-works.—Mayor and 
Council of Rome vs. Cabot........c..sccccccesceeseeoees 
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MUNICIPAL CORPORATIONS, POWERS 
OF—contTINvED. 





9, A grant to establish and keep up a market, does not 
of itself imply the power to exclude all persons 
from selling elsewhere Marketable articles within 
market hours.—Bethune vs. Hughes...........00..00 560 


NE EXEAT BOND. 


Security upon a ne exeat bond when sued thereon can- 
not object to the sufficiency of the affidavit upon 
which the bill was sanctioned.—Blue, Adm’r et al. 
ve. Sheppard ob Aliccerssi..iss.divcecdidiveciswativturccbi 566 


NEW TRIAL. 


1. When the verdict is equitable and there is evidence 
to support it, it will not be set aside, for an error 
in the charge, unless there is a motion for a new 
trial with that error as a ground for the motion. 
WHI, WA RNR os ccc cn cnstesacs sommaes <ndseieoeaiialte 25 


2. When the case is not only fairly but favorably 
submitted to the jury, and there is sufficient proof 
to sustain the verdict, the court will reluctantly 
interpose, especially where there is reason to be- 
lieve that the jury understand the character of the 
witnesses, and of the accused, better than the court. 
Ficiboeihs We, “Tine Beebe sivas onccctasacacheCancatgqu ween 66 


3. Newly discovered evidence, if merely cumulative, 
is not a sufficient ground for a new trial.—Cole- 
MSD VE. EMO DUAEG....)..cccccceeresedpscasasngrienvigaeves 78 


4, The defendant, in an attachment, took issue on 
the attachment-affidavit; and, thereupon, moved 
for leave to open and conclude the case on the trial 
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of the issue. The court overruled the motion, and 
there was a verdict for the plaintiff. The record 
did not show whether any evidence was introduced 
by the plaintiff, or indeed by either party. Held, 
That the case made by the record, was not suffi- 
cient to entitle the defendant to a new trial.—Be- 
Sree 6. Diaries ieccecikes peecenensoi nance 


5. If one of the grounds on which a rew trial is mov- 
ed, is that the verdict of the jury is contrary to the 
charge of the court, and the charge is not sent up, 
that ground will not be considered.—Grice vs. 
sn cccsictinnsccnn a whncaetee sonecsuncdoanis encsne sown 


6. The verdict of the jury not being contrary to the 
weight of evidence, a new trial will not be granted. 
Ib. 


7. When proof of a credit to which the losing party 
is entitled, has been rejected by the court, a new 
trial will be awarded, unless the judgment is abated 
by the amount of said credit.—Harper vs. Parker, 


8. When the point at issue between the parties, is 
whether a certain transaction was an .absolute or 
conditional sale, and the court charges in both as- 
pects of the case, and there is evidence to justify 
the charge, the verdict will not be disturbed.—J0. 


9. The verdict of a jury on an issue, on a plea in 
abatement to the jurisdiction of the court, sustain- 
ing the jurisdiction, when there was evidence on 
both sides, will not be disturbed.—Hendry vs. 
Sadr spnetnnnesenep sansa gavvntbennehleyee: « wandeendetel 


257 


408 
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10. Notwithstanding the court may differ with the 
jury as to the preponderance of the proof, yet 
the verdict will not be disturbed upon a naked 
question of fact, provided there be sufficient evi- 
dence to support the finding; especially when the 
circuit judge is satisfied and refuses to grant a new 

08 trial—Diomatari vs. Choate et al......s...sseseeees 320 


11. On the trial of a caveat, the court having put to 

the jurors the question, whether they had formed 

and expressed an opinion as to which party ought 

to prevail, was requested by the caveator to ask 
86 those of them who answered this question, yes, the 
further question, what was the foundation of their 
opinion ; and the court refused to put this further 
question. Held, That such refusal was not a sufli- 
cient ground for a new trial.—Martin vs. Mitchell, 382 


12. A juror, during the progress of a trial, slept one 
night in the same room with one of the counsel for 
the prevailing party, but it was a room ina tavern, 

T and the only separate lodging ,place left; he paid 
his own expense; slept in the same bed with the 
sheriff ; there was no conversation about the case ; 
and there was evidence quite sufhcient to support 
the verdict. Held, That this was not a sufficient 
cause for setting aside the verdict.—J0. 


13. A new trial ought to be granted where one of 
the jury is cousin to the prosecutor, and the fact 
not known to the accused or his counsel till after 
his conviction.—Brown vs. The State............6 439 


8 14. If there be a conflict of testimony, and the circuit 
judge refuses {o grant a new tuial, this court will 
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not interfere, although, in their opinion, the weight 
of testimony is against the verdict.—Doe ex dem. 
Hanby ve. Tucker. is ssissiiesievssessecovswsseise serncdocs 484 


15. When the verdict is contrary to the evidence, a 
judgment ordering a new trial ought not to be dis- 
turbed.—Clements & Miller vs. Little............... 491 


16. In a claim case, the defendant in fi. fa. was ex- 
amined as a witness, by the plaintiff, without objec- 
tion by the claimant. Held, That such examina- 
tion was not a ground for a new trial.—Caraway 
Ws dec. sade sreteree carieciess iene 541 


17. When the verdict of the jury is strongly and de- 
cidedly against the weight of evidence, not only as 
to the amount of damages found, but the right of 
the plaintiff to recover at all, and the circuit judge 
grants a new trial, this court will not interfere. 
CE TE, ives nis casendesesdsccoisigngeeteanesiscineuen 589 


NUISANCE. 


1. The erection of a bridge across a navigable stream, 
so low as to obstruct the passage of boats, is a pub- 
lic nuisance.—South Carolina Railroad Company 
FC IE a wihctoin densnapake wissarcsccersehenvnte 398 

2. A public nuisance is the subject of indictment, not 
of action.—Ib. 


3. If, by a public nuisance, a party suffer particular 
damage, an action lies.—Jb. 


4, For any obstruction to the public highway, ora 
stream, which is a public nuisance, though such 
obstructs the plaintiff’s business, an action on the 
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case cannot be maintained by the party so obstruc- 
ted, unless under special circumstances; the only 
remedy being by indictment.—J0. 


PARENT AND CHILD. 


1. A father is bound to pay a debt contracted by his 
minor child, if he authorized the child to contract 
it; and a promise by the father to pay the debt, in 
certain events, is a fact admissible to the jiry on 
the question, whether the father did, or did not, 
authorize the son to contract the debt.—Brown & 
McCoy v. Deloach............ \sveie’ dpsesviedenstimedigaries 486 


9, A firm of merchants furnished a minor with goods, 
consisting of a plated chain, two gold pens and 
pencil cases, a cassimere suit of clothes, two pairs 
of kid gloves, and other similar articles, and proved 
by a witness that “the goods were necessaries and 
suitable to the condition” of the minor. There 
was no proof that the minor had not, already a 
supply of such goods. The father of the minor 
was sued for the price of the goods. Held, That 
even if a father is bound to pay for necessaries fur- 
nished to his child, and, even if these goods are 
such as can be included in the term necessaries, 
yet, that the father is not. liable to pay for them, 
unless it be shown that the child, when furnished 
with them, was destitute of such goods.—Jb. 


PAROL TESTIMONY. 


Evidence of fraud or mistake, in making the estimate 
of the price to be paid for a settlement of land, in 
a suit on a note given for the land is admissible, 
although notes and a bond for titles expressive of 
the contract were signed by the parties, and such 
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evidence does not vary or contradict the written 
testimony.—Hamilton v. Conyers........0.eccseeseceee 


PARTNERSHIPS. 


1. A partnership is presumed to be solvent until the 
contrary appears.—Wallace & Wingfield v. Hull, 
I Fs sisscti tei iicsentiioriaienee a 

2. The apparent interest of each partner is to be con- 
sidered ‘and treated as his actual interest, until 
rebutted by proof.—J6. 


3. The right of partners can be ascertained and set- 
tled at law as well as in equity.—J0. 


4, A creditor of two members of a firm is entitled, by 
garnishment, against any one having effects of the 
firm in his hands, or who is a debtor to such part- 
nership, to subject the interest of said two mem- 
bers in said effects or debt to the payment of his 
demand.—ZJb. 


5. The firm of A & B sue C on a partnership debt— 
it is not allowable for C to settle the claim by cred- 
iting it with the amount due him by one of said 
firm, without the knowledge and consent of the 
other partner.—Harlow v. Roper, Scurry & Co..... 


6. The assets of a partnership were not sufficient to 
pay the debts against the partnership; the sepa- 
rate assets of one of the partners, a deceased per- 
son, were not sufficient to pay his separate debts. 
Held, That the partnership debts had the right to 
be first paid out of the partnership assets, and the 
separate debts the right to be first paid out of the 
separate assets.x— Tombs v. Hill.............06 eseceeeee 
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1. Where a suit is pending against a female, and she ° 
intermarries, the suit does not abate, neither can 
the husband be made a party by scire facias, but 
the case proceeds to judgment and execution with- 
out noticing the husband.—Evans v. Lipscomb et 
Dhivcasccines oc edcsngssctneiddiaaibyccahccselaias Subenaenehe tues 71 


9. A trustee brought trover. Afterwards he moved 
that he might be removed from the action, and 
another person be put in his place ; and, in support 
of the motion, he showed that, by regular order of 
court he had been removed from the trusteeship, 
and that person appointed to his place. Held, that 
the motion ought to have been granted.—Lindsey 
v. Lindsey......... ld wabiveiediedelitniwe meee poatineivn'ebid 169 


3. When an act is directed to be done at a particular 
term of the court, the session of which is prevented 
by providential cause, the act may be done at the 
next ensuing term.— Weatherford v. Shegag et al, 194 


4, Where bail process is sued out, under the act of 
1857, it is not necessary that the sum sworn to 
should be endorsed upon the declaration when 
filed.—b. ‘ 


5. If, in a suit on a foreign judgment 1t appears that 
of eight defendants, the officer served five, but he 
does not designate the five by name, and it appears 
that the parties, plaintiffs and defendants appeared 
by counsel, and the jury in their verdict mention 
each of the eight defendants by name, and say they 
find against the defendants, and it appears that an 
appeal was entered, and that on a motion to dis- 
miss the appeal, all the defendants mentioned by 
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name were appellants, it is sufficient prima facie 
evidence against two of the eight defendants sued 
here, that they appeared and defended—it is not 
conclusive on them, however, they’ may prove the 
contrary.—Shands & Co. v. Howell & Co............. 299 


6, A plea, which, in effect, is a plea of partial failure 
of consideration, that in ascertaining the price of 
lands sold, which was to be arrived at by estimat- 
ing the number of acres in all the lands, there was 
a fraud or mistake in setting down the number of 
lots of land by which one lot was added improperly 
is a good plea.—Hamilton v. Conyers...........s.0008 276 


7. A plea, filed as a plea of non est factum, and of no 
value except as such plea, need not be striken out, 
if the affidavit ofitstruth be expunged. It cannot 
benefit the defendant nor harm the plaintiffi—Jb. 


8. If the declaration is amenable, so as to make it fit 
the evidence, the evidence should be received. 
Whitlock v. Crews.....csssssssssescesseeseesssteeeeesaes 289 


9, A plaintiff amended his declaration by substitut- 

. ing another person for himself. This amendment 
was struck out, on the objection of the defendant. 
Held, that the effect was to restore the case to its 
first condition, and therefore was to make him 
become the plaintiff again.—Bealle v. Day........... 435 


10. An argument drawn from matter not contained 
in the record, must be disregarded.—Jb. 


11. To a scire facias to make a party plaintiff, the 
defendant pleaded a retraxit by the previous plain- 
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tiff, and a “settlement” with the previous plaintiff. 
The court declined to divide these pleas, but saved 
them for a defence to the defendant on the trial of 
the action. Held, that this action ought not to be 
disturbed.—J0. ats 


12. The amendatory act of 1853-54 did not intend 
to subvert the order of pleading, so as to admit a 
dilatory plea to be filed, after the case had been 
tried upon its merits and was pending on the 
appeal.—Berry et. al. v. Cooper & Boykin, Exors. 548 


‘ POOR SCHOOL FUNDS. 


All the accounts of poor school teachers are to be 
paid pro rata, by the act of 1857 on the subject. 
King: v.. Darhetis. cise sciss.ccisssissdescecdlcatvassecdiunas 293 


POSSESSION, ADVERSE. 


Cutting fire wood and rail timber on land are not 
such acts of ownership as to constitute adverse 
possession.—Long v. Young. 180 


POSSESSION, CONSTRUCTIVE. 


1, A residence upon, and the actual possession and 
occupation of one of two tracts of land conveyed 
to the defendant in the same deed, is not sucha 
constructive possession of the other tract of which 
there is no actual occupation, as if continued long 
enough, will bar an action by the rightful owner 
under the statute of limitations.—Grimes v. Rag- 
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1. That a power may be a power coupled with an 
interest, the agent must have an interest in that to 
which the power relates; it is not enough that he 
pays a valuable consideration for the power.—Con- 

Oy, Bidar’ r. 0 BamGe Ot. al... 5......cccccsesesscescnsses 511 


2. The fifth section of the act of 1785, which section 
declares, that sales of lands, made under powers, 
shall be good‘ if made before the agent has “notice 
of a countermand. revocation, or death of the the 
constituent,” aplies only to powers made out of the 


PRACTICE, IN SUPREME COURT. 


1. When two judges only of the supreme court pre- 
side in a cause, (the third being absent from prov- 
idential cause,) and they cannot agree upon a judg- 
ment after the same has been heard and consid- 
ered, and the writ of error is stricken from the 
docket, and these facts are certified in the remit- 
titur by the clerk of this court to the court below, 
it is not error in the circuit judge to order a judg- 
ment of affirmance, to be entered upon his min- 
utes.—Styles v. The State... ..........000 euesitetuaeua 388 


2. Glisson applied for letters of administration on the 
estate of Wm. H. Carter. Joseph H. Carter resis- 
ted the application; the ordinary decided in favor 
of Glisson ; Carter appealed, and pending the suit, 
died. The second term after his death—nothing 
having been done in the case in the meantime— 
Glisson moved for certain orders in the case, which 
motion was refused. To that refusal Glisson 
excepted, and made it the ground of a writ of error. 
Held, That the writ of error — to be dismissed. 
Glisson V. Carter.....ssseereres, sevesccoessovesneoserecs 516 
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PRINCIPAL AND AGENT. 


1. Where cotton is shipped through an agent for that 
purpose, he is authorized to bind his principal ac- 
cording to law. In the absence of proof to the 
contrary, the general law of common carriers is 
the power under which the agent acts. Ifausage 
be sufficiently established, that will govern, be- 
cause it is presumed to be known to the parties. 
And this presumption is conclusive upon the prin- 
cipal, whether it is known to the agent or not. 
But a custom known only to the agent, and which 
is not so established as to make it the law of the 
contract otherwise, will not bind the principal. 
The knowledge of the agent is not the knowledge 
of the principal in this case. In other words, if 
he acts upon his private knowledge, he exceeds his 
authority, and does not bind his principal.—Berry 
et al. vs, Cooper and Boykin, ex’0rs..........seeeeere 


RAILROADS, LIABILITY OF. 


1. A railroad company is not liable for a loss occa- 
sioned by a collision of its trains, if its agents used 
ordinary care to prevent the collision, and if the 
party suffering the loss was guilty of gross negli- 
gence.—Sims vs. Macon & West. Railroad Co...... 


2. Parol evidence is admissible to show it a rule of 
the Western & Atlantic Railroad, that persons are 
not to be on the platform when the cars are in 
motion.— Yonge vs. Kinney.........csccsesecseseeseseces 


3. A railroad car running off the track, is prima-facie 
evidence of negligence in some of the persons con- 
nected with the road.—Jb. 
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4. If the person who is injured by the cars running 
off the track is himself culpable, the damages, if 
any, should not be as large as if he had been free 
from fault.—J0. 


5. The plaintiff, in a suit against the superintendent 
of the road, is not restricted to the amount claimed 
when he presented his account to that officer for 
settlement. As in other cases, he recovers accord- 
ing to his proofs under the law.— Western & At- 
lantic Railroad vs. Carlton...... pasignan ifae kacrov egal 180 


6. The proof was, that a man’s cattle were killed by 
a railroad train, and that the agent of the railroad 
company, when applied to for pay for the cattle, 
offered to pay for them, which offer, however, was, 
from being deemed inadequate, rejected. Held, 
That this proof was sufficient to cast on the com- 
pany the onus of proving that the killing of the 
cattle was not the result of negligence.—Georgia 
Railroad & Banking Co. vs. Willis..........ccesessseee 317 


REFORMING AND CANCELLING INSTRUMENTS, 


1. If an instrument, by mistake of its author or drafts- 
man, fails to speak his mind, a court of equity will 
modify the instrument, so as to make it speak his 
mind.—Ward et al. vs. Allen.. ..........068. ones sanl 74 


2. A deed, though void, may bea cloud over the true 
title ; and, therefore, a bill will lie, to have it de- 
livered up to be cancelled.—Brewton vs. Smith 
a eee, Cer ee ue naterecedas ayvieneaiep ne 449 


3. K. made a deed in which he said, “I give and be- 
queath the aforesaid slaves to the said Ebaline 
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' Sikes and any other child or children which I may 


hereafter have.” K. had children born afterwards. 
These filed a bill, and prayed that the deed might 
be so reformed as to make it convey their interest 
to a trustee for them,—alleging, in the bill, that 
such trustee was left out of the deed, by ignorance 
of law in the donor or his scrivener. Held, That 
the bill lay.—Jo. 


RENT. 


1. J. D. leased to C. E. a lot in the city of Savannah, 


for the term of three years, at an annual rent of 
$800, “‘ upon condition that the said J. D. should, on 
or before the first day of October next, have the 
main dwelling house and all the out-houses, (in- 
cluding servants’ rooms,) on said lot, put in com- 
plete tenantable order and condition, and will, on 
or before the last mentioned day, have the garden 
lot, in front of said main dwelling house, properly 
laid out and enclosed with iron railing, it being un- 
derstood and agreed that the payment of rent is not to 
commence until all the said work is finished, and it 
being optional with said C. E. to abandon and give 
up said lease, if the said work shall not be com- 
pleted within three months after the said first day 
of October next.” 


It was further agreed between the parties, that 


“should the said C. E. be evicted from the premi- 
ses during the lease, without fault on his part, that 
the rent should cease and determine; and further, 
that the payment of rent should also cease when- 
ever the premises should become untenantable from 
fire or any other casualty, without the fault of the 


REFORMING AND CANCELLING INSTRUMENTS. 
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said C.E. Held, That under this contract no rent 
accrued until the work was completed.—Epping vs. 
DSIRE os 0Kip scree csinene- ine alsa isda‘ els sahatchee cinaieeaamaal we. 499 


2. A tenant cannot so withdraw his claim, under the 
rent act of 1827, (Cobb, 701,) as to relieve himself 
from the penalty of being assessed for double 
rent, in case the issue is found against him.—Par- 
MP Sb: TOOT. ci cicesedk bitiosriueinhwame 475 


3. An appeal lies under the rent law of 1827.—b. 


RULES OF SURVEY. 


A rule of survey taken out pending an action of eject- 
ment, should be limited to the purpose for which 
it was intended, namely, to ascertain the locus or 
the true boundaries of the premises in dispute; 
and it is an excess of power to delegate to the sur- 
veyor the authority to make corners, and to run and 
mark boundary lines. This is to lay off and ad- 
measure lands and not to re-survey them.—Strip- 
ling V8. Davis.....2...0.cocecccoense CAPERS Reine rr ee 465 


SCIRE FACIAS. 
See PLEADING AND Practice, 11. 


SIIERIFF, RULES AGAINST, AND DISTRIBUTION 
OF MONEY. 


1. A sells B a tract of land at full valuation incum- 
bered with a judgment lien, to satisfy which, the 
the land is sold by the sheriff, leaving a surplus, 
after satisfying the principal interest and cost of 
the fi. fa. Upon arule against the sheriff, and at 
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the instance of A, held that B, the purchaser, and 
not A, was entitled to this balance.—Fulcher vs. 
Felker....... ee vied es vei iqeiets wegen Wuav alles Satdaeee aime 252 


SHERIFFS’ RETURNS. 


1. The return of service on the writ, by the sheriff, 
cannot be traversed, except for fraud or collusion. 
Tillman vs. Davis ........ Savewsae cueadeakcessieie haakipees 494 


See, also, Brown & Carmichael vs. Way & Taylor.... 531 


SHERIFF SALES. 


The effect of the sheriff’s failure to advertise his sale, 
at three or more of the most public places in the 
county, is not to render the sale void, but the sher- 
iff liable for any loss that may, by reason of such 
failure, happen to any one interested.—Johnson 
WR eR... ons saciscesecdecesuedsads cevatechiaeoseeuaban aaa 353 


STATE ROAD. 


1. When the State engaged in the carrying business 
onthe W. & A. Railroad, it assumed the obliga- 
tions and liabilities incident to that business when 
carried on by individuals, and subject to the reme- 
dies by suit against the superintendent of the road, 
when the claim cannot be otherwise adjusted.— 
Western & Atlantic Railroad vs. Carlton..........++ 180 


SUPREME COURT DECISIONS. 


Act of 1858, relating to their uniformity and rever- 
sal, is prospective only in its operation.—Bond et 
BA, Ves Miinr00 2042... scscssenestbevacaneekanemesvaen aioe 597 
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TAX ACT OF 1804. 


A part of the 8th section of the tax act of 1804, says, 
that, “if any person” “shall be convicted of” 
“making a false return” of his “taxable property,” 
“he” “shall be liable to pay the clerk of the infe- 
rior court of the county, a fine of ten dollars for 
every hundred dollars valuation so neglected or 
concealed.” Held, That this part has been repeal- 
ed, and still stands repealed.—Gorman vs. Ham- 


TROVER. 


1. If the cestui que trusts are entitled to the possession 
of property under a trust deed, they may maintain 
trover against a stranger, to recover the property, 
and such recovery would be a protection to the de- 
fendants, against a suit brought by the trustee. 
Howard et al. vs. Snelling et al.............ceccceseees 


2. If two are sued in trover, and no conversion is 
proven against one of them,-it is no ground fora 
non-suit, but the verdict should be framed in accord- 
ance with the testimony.—Jb. — 


3. Plaintiff in trover recovered. Pending the action 
the property was sold under fi. fas. in favor of cred- 
itors of the defendant in trover. Held, That the 
sale was without authority and void; and, therefore, 
that neither those creditors nor the plaintiff in tro- 
ver was entitled to the money raised from the sale. 
Main . vac “Waa, ...cccsiccccccasccoccsccscocaseseesess 


4, Possession of personal property cannot be recoy- 
ered in an action of trover, through a fraudulent 
title—Mulligan vs. Bailey..........ccccsececeessrsceers 
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The act of 1856, authorizing claims against trust estates 
to be recovered at law, provides for demands only 
for services rendered the trust estates, or for articles 
or property or money furnished for the use of said 
estate, and for the payment of which a court of equi- 
ty would render said estate liable; and the judg- 
ment in such cases, has a lien on the corpus of the . 
trust property; and is to be enforced by seizure 
and sale under the execution issuing thereon, as 
other common law judgments.—Satterwhite vs. 
Beall, Stewart &. Anglay...::.ssvcrvsersseseniveseionounne 525 


USAGE. 


1. By way of establishing a usage in shipping on a 
certain river, it is competent for a witness to testi- 
fy as to what has been his habit and custom in ship- 
ping on all the boats of said river, as well as on the 
particular boat upon which the loss occurred which 
is the subject-matter of controversy.—Berry et al. 
vs. Cooper & Boykin, Ex’rs........cccccscsecveseeeeceees 548 


2. To make a usage good, it must be known, certain, 
uniform, reasonable, and not contrary to law; and 
if boats on a particular river, or a particular boat 
on that river, sometimes gave bills of lading con- 
taining an exemption from loss by fire, and at oth- 
er times, bills of lading containing no such exemp- 
tion, then no such usage is established, for want of 
uniformity. And even if ina majority of cases, 
bills of lading contain such clauses of exemption, 
still the usage is not sufficiently proven as to make 
it the law of the contract between the parties.—b. 


See Common Carriers, and Principat and AGENT. 
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USURY. 


A mortgage creditor receives from his debtor different 
sums from time to time to forbear foreclosing his 
mortgage. Held, That such contracts are forbidden 
by the spirit and policy of our laws against usury. 
EN PO TRIER onan sae vestcenecxveyvnenecia tones pines 


WILLS, PROOF OF. 


1. Where the testatrix is aged and infirm in body 
and mind, and her will is impeached on account of 
the fraud of her son and principal legatee in its pro- 
curement, he ought to produce clear and satisfac- 
tory proof of the bona fides of his conduct in the 
matter.—Simpler vs. Lord.........ccccccscsscsecese envees 


WILLS. 


1. Two sisters, Jincey and Patsey, executed an intru- 
meut, which was, in substance, as follows: 
‘“‘ Know all men, that we, Jincey and Patsey, do 
‘covenant and agree,’ that, for the love we bear to 
each other, whichever of us may be the longest 
lived, shall be the heir of the other.”’ 
Held, That the instrument was a will.—Evans vs. 


2. Parol testimony cannot be received to add to or 
vary a will; but it is admissible to explain an equiv- 
ocal clause.—Doyal and Wife vs. Smith, Ex’r...... 


3. George Bragg made an instrument, in the form 
of a deed, which witnessed as follows: ‘ That the 
said George Bragg, after his burial expenses and 
the payment of all just debts, in consideration of 
the love and affection which he has and bears to his 
said sons-in-law, J. T. Hall, and J. Jones, and son, 
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T. Z. Bragg, hath given, granted and conveyed, 
and does, by these presents, give, grant and convey, 
unto ‘them’ all the property that he, the said 
Bragg, owns and is possessed of.” Held, That the 
instrument was a will, and not a deed.—Hall vs. 


4, The decision pronounced in ‘the case of Burch, 
Ex’r, vs. Burch, et al., 23d Geo. Rep., 536, review- 
ed and reaffirmed, viz: that under the terms and 
provisions of the will of W. C. B., (vide Reporter’s 
statement below,) only the children of Elizabeth 
Upshaw, living, at the death of the tenant for life, were 
entitled to the legacy bequeathed to the “children 


of Elizabeth Upshaw.”—Heard vs. Brawner......... 357 


5. A testator set apart 80 shares of railroad stock, 
‘‘ for the purpose of educating” his three minor chil- 
dren, who were very young; and he directed, that 
they should “be boarded and educated out of the 
same,” until they received athorough classical edu- 
cation. Held, That the cost of the children’s clothes, 
during the period of their education, was a charge 
on the stock.—Hardey vs. Park.............ssceeseeees 


6. A will should be so construed, if possible, as to 
give effect to every part; and hence, words which 
make a plain inequality between sons on the one 
hand and daughters on the other, will not be over- 
ruled by other words, unless the latter words are 
incompatible with the first.—Brown et al. Ex’rs, 
We. Woavell O0 Ol; 000 <csivectecaacevondnccomaaauanen 


7. A bequest to daughters and their children, the. 
daughters having no children in life at the time of 
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the bequest, and if they shall die without issue then 
over—would create an estate tail in real estate, and 
hence under our law creates an estate absolute pass- 
ing to the husbands on marriage; and such hus- 
bands having received such estate consisting in 
part of proceeds of a sale of land, and having for 

many years acquiesced in such sale, cannot after- | 
wards set it aside on the ground that the executor 
was a purchaser at his own sale, the sale having 





been a fair one at the time.—Jb. 


| 
8. It is sufficient that the will of a person nearly blind, 
is read to him; it is not necessary that the reading 
should be in the presence of the witnesses.—Mar- | 
Mitte. ARGON, ici Leaesaaienes sc vtend tials RANE 882 


€ 
c 


_ 


. That a jury may not think the provisions of a will, 
morally right, is not sufficient to authorize them to 


set the will aside.—Jb. 


10. If the testator makes a deed to the property which 
he has bequeathed by his will, the act amounts to 
a revocation of the will, and it may be pleaded in . 
bar to the probate of the will——Epps vs. Dean... 533 























